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ENSURING JUSTICE FOR THE VICTIMS 
OF GENDER-BASED VIOLENCE 
	
	The Supreme People’s Court 


Nowadays, “violence” has become a social phenomenon which is increasingly concerned about by the mass media, managers, lawmakers and the public. It can be said that this social phenomenon adversely affects not only the victims’ physical and mental health but also other people, and is seen everywhere in many areas of our social life, in families, in schools,  workplaces... In this context, the Party and the State have given instructions to enhance rational solutions to deal with violence upon its occurrence. To contribute to a broader and systemic picture of violence as a social phenomenon, this paper focuses on some key elements of how to "ensure justice for the victims of gender-based violence".

I. Provisions in the Vietnamese law on ensuring justice for the victims of gender-based violence
1.1. In Vietnam, it is a consistent policy of the Party and the State to recognize, implement, and protect human rights in general and to ensure justice for the victims of gender-based violence in particular, which is embodied in Articles 14, 16, 20 and 26 of the 2013 Constitution.    
First, such recognition and protection is officially granted by a system of the Party’s resolutions and the State’s laws. Resolutions of the National Congress of the Communist Party of Vietnam (CPV) all acknowledge the respect for and protection of human rights. Particularly, on 24 May 2005, the Politburo issued Resolution 48/NQ-TW on the strategy for building and improving the legal system of Vietnam which identifies “ensuring human rights, rights of freedom and democracy of the people” as a target to build and improve a uniform, consistent, feasible, public and transparent legal system and develop a socialist rule-of-law State of Vietnam which is of the people, by the people and for the people. 
Vietnam is an active member of the United Nations as it has joined and recognized many international conventions directly or indirectly related to human rights in general and gender equality in particular. Such international conventions the United Nations Charter (1945), the Universal Declaration of Human Rights (1948), the International Covenant on Civil and Political Rights (1966), the International Covenant on Economic, Social and Cultural Rights (1966), the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) and so on. Vietnam has also step by step translated these conventions into its domestic laws including the Constitution; the Civil Code; the Law on Marriage and Family; the Law on Protection, Care and Education of Children; the Criminal Code; the Law on Gender Equality; the Law on the Elderly; the Law on Domestic Violence Prevention and Control; the Law on Nationality; the Law on Adoption…

Second, a system of State agencies authorized to recognize, implement and protect human rights in general and protect the victims of violence in particular has been put in place:
- The National Assembly is the highest state power body, and exercises constitutional and legislative powers to issue laws on human right protection
.
- The Government organizes the implementation of the Constitution, protects the rights and interests of the State and society, human rights and citizens’ rights; and ensures the social order. People’s councils and People’s committees of various levels are the State power bodies at the local level, responsible to organize and guide the implementation of the Constitution and laws at the local level, protect human rights and citizens’ rights, and ensure social safety and security in their respective localities
. 

- Governmental agencies (such as the Ministry of Justice, the Ministry of Public Security, the Ministry of Labor, Invalids and Social Affairs…) assist the Government in carrying out the recognition, implementation and protection of human rights in general and the victims of gender-based in particular.
- Judicial agencies
 (including investigation, prosecution, adjudication and judgment enforcement agencies) assume responsibility to deal with the acts of infringement upon human rights in accordance with the criminal law or civil law.  
Third, there is a mechanism to enable State agencies and socio-political organizations, social organizations and the public to coordinate each other in the recognition, implementation and protection of the human rights in general and protection of the victims of violence in particular. Community-based organizations play an important role in disseminating, communicating and educating [laws concerning human rights], and in identifying the acts of infringement upon the human rights, health and lives of the victims of violence, and thus join hands or take part in the efforts to deal with acts of violence at the community level.

1.2. Some examples of the provisions in the Vietnamese law on ensuring justice for the victims of gender-based violence

It is possible to say that Vietnam’s legal framework for ensuring justice for the victims of gender-based violence is getting more improved and complete which not only caters for Vietnam’s actual situation but also in line with Vietnam’s commitments under the international agreements it has acceded. Key instruments include:

The Constitution: 

The 2013 Constitution is a significant step forward in the protection of human rights and citizens’ rights. In addition to the provisions on citizens’ rights, human rights are addressed in a more detailed and sufficient manner. While the 1992 Constitution contains a 29-Article Chapter on “Fundamental Rights and obligations of Citizens”, the Chapter on “Human rights and Fundamental Rights and Obligations” in the 2013 Constitution consists of 36 Articles (seven Articles more from the 1992 Constitution). Generally speaking, compared to citizens’ rights, human rights have a broader scope of subjects. While the rights of the Vietnamese citizens are conferred only to people with the Vietnamese nationality, human rights have broader subjects as they can be of Vietnamese citizens, foreign nationals, people without nationality (be they Vietnamese or foreign). The rights of the Vietnamese citizens are governed by the Vietnamese law, whilst human rights are governed by both Vietnamese and international laws. One of the constitutional provisions on human rights states “Gender discrimination is prohibited” (Article 26.3). Accordingly, all individuals are equal before the law and are protected by the law regardless of whether they are male or female.

Law on Gender Equality:

On 29 June 2006, the National Assembly of Legislature XI adopted Law on Gender Equality No. 73/2006/QH11, which took effect from 1 July 2007. The Law defines gender equality as a relation, which is non-discriminatory against women and where man and woman have equal position and role; are equally treated and entitled to equal opportunities of benefit; have equal conditions and opportunities to develop their capacities for the development of the community, and family. Men and women have equal rights in all political, economic, cultural, social and family aspects. The key target is to eliminate gender-based discrimination, create equal opportunities for men and women in socio-economic development and human resource development, strive for the true gender equality between men and women; establish and strengthen cooperative and supportive relations between men and women in all aspects of social and family life.

 
The Law also strictly prohibits several acts including: obstructing men and women in exercising gender equality; gender-based discrimination in all forms; gender-based violence; and other acts prohibited by laws. Therefore, a person who commits acts of violation of the law on gender equality shall, depending on the nature and severity of the violation, be disciplined, administratively dealt with or prosecuted for criminal liability. Agencies, organizations or individuals that commit acts of violation of the law on gender equality and cause damage shall be liable to pay compensations in accordance with laws.



Criminal Code:


Stemming from the above-mentioned provisions of the Constitution and the Law on Gender Equality, victims of violence that need protected include not only women but also men. This can be seen as a completely new and appropriate provision, under which, any person whose body, health or dignity is infringed upon shall be protected by laws. On that basis, the 2015 Criminal Code changes the “Infringement upon women’s right to equality” of the 1999 Criminal Code to “Infringement upon the right to gender equality”.  This clearly illustrates a fact that law makers have been strongly driven by the reality of fighting and controlling criminals and the adoption of the Law on Gender Equality in order to take a more thorough and comprehensive look at gender equality which means not only to improve women’s interest but also guarantees equality of rights and obligations between men and women in the society. Specifically: 

	The 1999 Criminal Code
	The 2015 Criminal Code

	Article 130. Infringement upon women's right to equality

Those who use violence or commit serious acts to prevent women from participating in political, economic, scientific, cultural and social activities shall be subject to warning, non-custodial reform for up to one year or a prison term of between three months and one year 


	Article 165. Infringement upon the right to gender equality
1.
A person who, for a gender-based reason, takes an action in any form to obstruct another person from participating in activities in terms of politics, economics, labor, education, science and technology, culture, information, sports, healthcare despite the fact that he/she was disciplined or liable for a civil penalty for the same offence shall be subject to a fine of between VND 5,000,000 and VND 50,000,000 or non-custodial reform for up to two years.

2. 
Committing this offence in one of the following cases, the offender will be subject to a fine of between VND 50,000,000 and VND 100,000,000 or imprisonment of between 03 months and two years:

a) 
Abusing one’s position or power;

b) 
Repeating the offence for the second time or more;

c)  [Committing the offence against] more than two people.

3. 
The offender might also be banned from holding certain positions, practicing his/her profession, or doing certain jobs for one to five years.


An offence of infringement upon the right to gender equality is stipulated in three clauses where the first clause describes the key constituent elements of the offence, the second clause provides for the aggravating elements of the offence, and the third clause sets out additional penalties. Below is a further study and analysis of several aspects of this category of offences:

Regarding the Guilty Act (or Actus Reus): this offence comprises only one external element which is an act of obstructing others from taking part in political, economic, scientific, cultural and social activities by employing different trickeries depending on the motivation and purpose of the offender, namely Using violence (beating, roping, keeping the victim in a room or hideout …); or other serious acts which do not involve violence but also obstruct others from taking the above mentioned activities such as using force, threatening to cause physical and mental loss to others (i.e. threatening to divorce, to disclose personal secrets, to fire, to cut bonus or salary… if the victim insists to take part in those activities…). These acts must stem from a reason based on the victim’s gender.

Regarding the objects of the offence of infringement upon the right to equality of men and women. Male and female citizens are equal in all aspects. The State has policies to ensure the right to and opportunities for gender equality. The State and society facilitate women to fully develop and play their roles in the society. Gender-based discrimination is strictly prohibited. 

Regarding the victim: a victim can be male or female including any specific subject. From the perspective of biological gender, human being includes males and females and both genders are equal in the political and cultural life.

Beside a specific article on the infringement of the right to gender equality, the 2015 Criminal Code has other Articles and provisions in which aggravating elements of an offence relate to the victim’s gender. 

For instance: Article 140 – Ill-treating other persons “1. Those who maltreat or humiliate persons dependent on them, which fall beyond the cases specified in Article 185 hereof, shall be subject to non-custodial reform up to three years or imprisonment of between three months and two years. 2. This offence committed in any of the following cases shall carry a penalty of between one and three years' imprisonment: a) The victim is a person aged under 16, a woman whose pregnancy is known to the offender, an old and weak, sick , or defenseless person;…….”. 

Article 143 – Forcible sexual intercourse “1. Those who employ trickery to induce persons dependent on them or persons being in dire straits to have sexual intercourse with them against their will shall be sentenced to between one and five years of imprisonment. 2. Committing the offence in one of the following circumstances the offenders shall be sentenced to between three and ten years of imprisonment:….d) Making the victim pregnant ….”.

Law on Marriage and Family:

The 2014 Law on Marriage and Family is built upon the excellent provisions on gender and gender equality of the 2000 version. They include provisions on protection of the “victim” in a broken marriage when there are grounds to believe that a spouse commits an act of domestic violence affecting the spousal life... and putting the marriage into a serious circumstance, making co-habitation no longer possible and the matrimonial purpose unachievable (Article 56); provisions on determination of the fault element of the offender during the disposal of the matrimonial property after divorce for fair division (Article 59); provisions that treat the spouse who does the housework and other related stuff to maintain the cohabitation as an income earner (Article 59)... Thus, the “victim” in a family relation under the Law on Marriage and Family can be either wife or husband and is protected by specific safeguard measures set out in the Law.

In addition to the above mentioned Codes and Laws, ensuring justice for the victim of gender-based violence is also detailed in the Law on Domestic Violence Prevention and Control, the Law on Protection, Care and Education of Children; the Law on the Elderly; the Law on Nationalities; the Law on Adoption... However, given certain constrains, this paper only refers to the most specific provisions of several key Laws and Codes.

II. Reality of implementation and application of laws in ensuring justice for the victims of gender-based violence at the court place
2.1. General assessment
While issuing documents to provide guideline on consistent application of law and dealing with and hearing cases in general, and criminal, family and marriage and labor cases in particular, courts understand and implement very well the provisions of the procedural laws, ensuring that cases of different types are properly handled in accordance with the provisions of law that all people whether male or female are equal before the law.
2.2. During the development by the Supreme People’s Court (SPC) of the documents to provide guidelines on consistent application of laws
 The SPC is tasked to ensure the consistent adjudication and sum up the implementation of law. Among specific duties, the SPC must develop and issue several legal normative documents of a guide nature such as Resolutions of the SPC Judges’ Council, Circulars of the SPC Chief Justice and Joint Circulars between the SPC Chief Justice, the Prosecutor General of the Supreme People’s Procuracy and several related ministries and agencies. In carrying out this duty, the SPC has followed strictly the provisions of the Law on Promulgation of Legal Normative Documents and the Law on Gender Equality when it comes to the gender mainstreaming issues. Specifically:



- During the development of those documents, drafters always keep in mind the fundamental principles of gender equality as set out in Article 6 of the Law on Gender Equality, all people, regardless of their gender, are all equal before the law
.


- Ensure that the editing/drafting team consists of both male and female members.



- Review and assess practices of application of the provisions of law concerning gender equality as well as safeguard measures for gender equality in relation to the governing scope of the guiding document to be issued.
 

- Develop regulatory impact assessment reports for the documents to be issued focusing on the social impact particularly of the gender-equality-related provisions in accordance with the Law on Gender Equality.


2.3. Adjudicating and dealing with the cases that involve gender-based violence


While adjudicating and dealing with the cases that involve gender-based violence, the court usually focus on and enhance measures to protect rights and legitimate interest of the accused persons, defendants, and litigants whether they are male or female. More specifically:

- Enhance in-depth training on skills to deal with the criminal cases that involve offences of infringement upon people’s lives, health, dignity and honor; offences involving infringements upon human rights of freedom, citizens’ right to democracy; marriage and family cases of various types; and labor disputes of various kinds in order to ensure that laws are consistently applied in trial, and that justice, fairness and rights of people are ensured regardless of their gender.

However, when the accused person, defendant or a litigant is a woman, the court usually extends specific considerations and assessments into each case and its circumstances to make sure that the woman’s rights in particular is best protected. 

- During adjudication activities, further promote adversarial practices at court sessions to ensure the democracy and non-discrimination of gender during trial; improve the adjudication quality, and ensure that persons are properly accused for their right offences, rights and legitimate interests of the parties and the litigants are ensured, and court judgements and decisions must be convincing, legally binding and strictly enforced by the entire society. 

- The SPC, on an annual basis, conducts an inspection of law application practices during adjudication by people’s courts, and on that basis examines how justice is implemented for the victims of violence from the gender perspective. This is done by way of organizing inspection and examination missions to various people’s courts to check how they process and deal with cases from the stage of case acceptance to bringing it to trial which must be done in accordance with the procedures set out by the law and in a manner to ensure gender equality among the victims of violence.  

- Enhance the publication of the court judgements and decision on the SPC website.

- Reform justice administration procedures, and apply information technologies in the court business which help to speed up progress of the cases that involve gender-based violence in response to the actual requirement to ensure justice from the gender angle./.
� Article 69 of the 2013 Constitution.


� Articles 96 and 112 of the 2013 Constitution.


� Articles 102 and 107 of the 2013 Constitution.





� Article 8.1 of the 2015 Civil Procedure Code: Equality in rights and obligations in civil procedures


“In civil procedures, all people are equal before law regardless of their ethnics, gender, religions, educational levels, occupations and social levels.”


Article 17.1 of the 2015 Law on Administrative Procedures: Equality in rights and obligations in administrative procedures


“In administrative procedures, all people are equal before law regardless of their ethnics, gender, religions, educational levels, occupations and social levels.”
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